LAKE 79-32-M, LAKE 79-40-M, LAKE 79-140-M, and LAKE 79-203-M. This memorandum
states, in part, as follows:

Your memorandum of January 14, 1980, addressed to Roy Bernard,
Deputy Administrator, Metal and Nonmetal Mine Safety and
Health, concerning the above-captioned matter was referred to
this office for reply. You request advice as to whether the
MSHA/OSHA Interagency Agreement (33 FK 22827, April 17, 1979)
and an interpretative memorandum of August 3, 1979, issued
by the Administrator, Metal and Nonmetal Mine Safety and
Health, []_/] transfer jurisdiction over all aspects of Basic
Refractories, other than the quarry, to OSHA.

The MSHA/OSHA agreement provides that OSHA will have juris-
diction over "refractory plants." Agreement, \ B. 6. b.  In
the appendix to the agreement, it is accordingly stated that
MSHA authority ends and OSHA authority begins with respect to
refractory plants "after arrival of raw materials at the plant
stockpile."  The August 3, 1979, memorandum to the District
Managers from Thomas J. Sheplch, Administrator for Metal and
Nonmetal Mine Safety and Health, elaborating on the agree-
ment, states that an operation which is a free-standing mill
engaging in milling and milling-related operations only, and
which in the past has been inspected solely by MESA or MSHA
remains subject to MSHA jurisdiction.  On the other hand,
refractory plants, i.e., operations involving milling and the
manufacturing of bricks, clay pipe or other forms of finished
refractories where there is a joint MSHA/OSHA presence, are
now subject to OSHA jurisdiction.

77^'he August 3, 1979, memorandum from Thomas J. Shepich, Administrator
for Metal and Nonmetal Mine Safety and Health, for MSHA district managers
concerning MSHA jurisdiction over refractory mills states, in part, as
follows:

"As you know, the MSHA/OSHA Interagency Agreement provides that OSHA
shall have jurisdiction over 'brick, clay pipe and refractory plants1 (Sec-
tion B.6.b.).  The effect of this clause is to grant to OSHA jurisdiction
over plants which include a manufacturing process resulting in a product
such as bricks, clay pipe, Insulators or other finished forms of refrac-
tories.  In these operations, both milling and manufacturing occur and
there has been a joint MSHA/OSHA presence at one physical establishment.

"Section 3(h)(l) of the Mine Act states that f[i]n making a determina-
tion of what constitutes mineral milling for purposes of this Act, the
Secretary shall give due consideration to the convenience of administration
resulting from the delegation to one Assistant Secretary of all authority
with respect to the health and safety of miners employed at one physical
establishment.1  It was this type of dual jurisdiction that the provision
was designed to correct.  Therefore, in operations involving milling and
the manufacturing of bricks, clay pipe or finished refractories, where there
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